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HIS  COLLECTION  of  the  cases  on 
the  Ontario  Temperance  Act  has  been 
prepared  to  assist  not  only  those 
whose  particular  duty  it  is  to  enforce 
this  law,  that  is,  license  inspectors  and  other 
officers  of  the  law,  but  also  those  private  citizens 
who,  realizing  their  public  duty  in  this  regard, 
are  anxious  to  help  assure  the  continuance  of 
Ontario’s  good  name  for  law  enforcement.  The 
decisions  which  follow  present  a brief  though 
complete  and  accurate  summary  of  how  the 
statute  law  of  this  province  has  been  applied  to 
the  actual  cases  which  have  arisen — and  the 
judge-made  law  that  has  resulted. 

Although  it  will  no  doubt  be  necessary  to 
supplement  this  booklet  as  other  cases  are  re- 
ported, it  will  be  seen  that  this  survey  of  over  a 
year’s  experience  covers  most  phases  of  the  law. 
^ The  Alliance  extends  to  all  who  are  interested 
in  enforcing  the  Ontario  Temperance  Act  a 
hearty  invitation  to  make  use  of  its  law  enforce- 
ment department.  Any  information  or  advice 
which  we  can  furnish  will  be  cheerfully  and 
freely  given.  We  cannot,  of  course,  over- 
emphasize the  vital  importance  of  law  enforce- 
ment. A law  that  is  not  enforced  is  merely  a 
scrap  of  paper. 


FRASER  RANEY. 


Toronto,  January  24th,  1918. 
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The  full  reports  of  the  cases  below  noted,  will  be  found  either  in  the 
Ontario  Weekly  Notes  or  in  the  Ontario  Law  Reports,  as  indicated  at 
the  head  of  each  note.  For  ease  in  reference,  the  cases  bearing  on  a 
given  section  of  the  Ontario  Temperance  Act  are  arranged  under  that 
section,  and  the  sections  are  in  numerical  order.  Where,  as  in  some 
instances,  a decision  affects  two  or  more  sections,  the  case  is  noted  under 
each  section  to  which  it  applies. 

Only  the  briefest  outline  of  the  facts,  and  the  outstanding  paragraph 
of  the  judgment  in  each  case,  can  be  given  in  the  space  at  our  disposal. 
It  is  hoped  that  sufficient  facts  are  stated  to  enable  those  interested  to 
identify  or  distinguish  any  similar  facts  which  may  arise  in  their  experi- 
ence. Where  practicable  the  exact  words  of  the  decisions  are  quoted. 
Where  this  has  not  been  possible,  care  has  been  taken  not  to  depart 
from  the  strict  meaning  of  the  words  used  in  the  original  text. 


SECTION  2 (i) 

Private  Dw^elling  House.  Shop  and 
Dwelling  Cannot  Be  in  Same 
Building. 

Rex  vs.  Purdy  13  O.W.N.  205* 

FACTS. — Defendant’s  living  apart- 
ments on  ground  floor  with  entrance  off 
street.  Harness  shop  on  second  floor 
extending  also  over  adjoining  dwelling. 
No  access  from  dwelling  to  shop  above. 
Quantity  of  liquor  found  in  defendant’s 
living  apartments,  where  he  lived  with 
his  family.  He  alone  had  keys  to  front 
and  rear  doors. 

JUDGMENT— Middleton,  J.  Sub- 
section 1 of  Section  2(i)  enacts  that 
the  words  “private  dwelling  house” 
shall  not  include  “any  house  or 
building  occupied  or  used  or  partially 

occupied  or  used  as a shop,  or 

as  a place  of  business  or  as  a factory 

” Here  the  building  was  partly 

used  as  a shop.  Conviction  af- 
firmed. 


Box  Car  is  not  a Private  Dwelling 
House. 

Rex  vs.  Gulex  12  O.W.N.  223; 

39  O.L.R.  539. 

FACTS — Four  men  of  whom  defendant 
was  one,  employed  by  C.P.R.,  were 
accustomed  to  live  in  an  ordinary  box 
car  in  the  switching  yard  at  Smith’s 
Falls.  The  car  was  furnished  with  a 
stove,  bunks  and  mattresses  and  a 
table.  They  had  no  other  dwelling 
house.  The  defendant  had  a bottle  of 
gin  under  his  mattress. 

JUDGMENT— Masten,  J.  The  car 
was  not  used  as  a private  residence 
only;  it  was  also  used  as  a means  of 
transport  and  was  therefore  not  used 
“ exclusively  ” as  a private  residence. 
Nor  was  it  “ private,”  because  others 
besides  the  four  might  use  it  to  eat 
and  sleep  in,  if  the  company  so  order- 
ed. Nor  was  it  a “ house  ” — it  did 
not  become  a house  when  it  ceased 
to  move.  Conviction  affirmed. 
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Fruit  Cellar  in  Apartment  House  is 
Part  of  Dwelling  Apartment. 

Rex  vs.  Obernesser.  12  O.W.N.  385. 

FACTS — Cellar  under  apartment  house 
entered  by  open  stairway  — correspond- 
ing to  rear  entrance  of  ordinary  dwelling. 
Each  tenant  had  key  to  outside  cellar 
door.  Cellar  partitioned  off  into  “ fruit- 
cellars” — one  allotted  to  each  tenant. 
Liquor  in  defendant’s  cellar. 

JUDGMENT— Falconbridge,  G.  J. 
K.  B.  The  intention  and  effect  of 
this  arrangement  was  to  give  each  oc- 
cupant the  same  rights  as  if  he  had  a 
cellar  of  his  own  and  it  therefore  was 
part  of  his  private  dwelling.  Con- 
viction quashed. 


SECTION  40 

Proper  Evidence  to  Support  Convic- 
tion of  Keeping  for  Sale. 

Rex  vs.  Lake.  11  O.W.N.  254;  38 
O.L.R.  262. 

FACTS — A large  quantity  of  liquor  was 
found  in  defendant’s  cellar.  Two  men 
were  found  drinking  porter  with  defen- 
dant in  cellar.  Evidence  was  given  and 
objected  to  that  one  Anderson  was  seen 
taking  a bottle  of  whiskey  away  from 
defendant’s  house  half  an  hour  before 
search,  also  that  defendant’s  wife  was 
seen  trying  to  hide  a case  of  whiskey. 

JUDGMENT -Sutherland,  J.  The 
evidence  objected  to  was  relevant  to 
the  charge  of  keeping  for  sale  and 
was  properly  received,  conviction 
affirmed. 

NOTE. — Compare  Rex  vs.  Melvin,  11 
O.W.N.  215;  38  O.L.R.  231  {Sec. 

Rex.  vs.  Grassi,  13  O.W.N.  23*  (Sec.  40). 


Proper  Evidence  to  Support  Convic- 
viction  for  Selling. 

Rex  vs.  Grassi,  13  O.W.N.  53*. 

JUDGMENT — Rose,  J.  Evidence 
that  complaints  had  been  made  that 


intoxicating  liquor  was  being  sold  in 
the  house  of  the  accused  is  not 
proper. 

NOTE. — Compare  Rex  vs.  Melvin,  11 
O.  W.N.  215;  38  O.L.R.  231,  and  Rex  vs. 
Lake,  11  O.  W.N.  254;  38  O.L.R.  262. 


SECTION  41 

Place  and  Time  Where  Liquor  is 
Illegally  Kept;  How  Sufficiently 
Defined. 

Rex  vs.  Moore  13  O.W.N.  315*. 

FACTS — Defendant  received  case  of 
liquor  by  express  October  30th.  In- 
spector searched  defendant’s  premises 
November  7th  and  found  no  liquor. 
Defendant  did  not  state  where  liquor 
was.  Summons  charged  defendant  with 
“having  intoxicating  liquor  in  a place 
other  than  the  private  dwelling  house  in 
which  he  resided,  between  the  25th  of 
October  and  the  10th  of  November, 
contrary  to  section  41  of  the  Ontario 
Temperance  Act.”  The  Crown  offered 
no  evidence  as  to  where  the  liquor  was 
at  the  time  of  the  search. 

NOTE. — The  wording  of  the  summons  in 
this  case  does  not  charge  the  defendant  with 
having  liquor  in  any  definite  place  on  any 
one  stated  day.  No  exception  is  taken  to  its 
form  by  the  Jtidge. 

JUDGMENT  — Middleton,  J.  The 
defendant  was  convicted  because  it 
was  shown  that  he  received  liquor 
from  the  Express  Company,  and  the 
Statute  (Section  88),  then  cast  upon 
him  the  onus  of  shewing  that  he  was 
innocent  of  the  offence  charged.  It 
was  not  enough  to  say,  as  possibly 
was  the  case,  “T  had  ten  bottles 
concealed  in  my  house,”  when  he 
did  not  say  anything  about  that 
which  he  might  have  had  elsewhere. 


Rex  vs.  Martin,  12  O.W.N.  396. 

JUDGMENT— Sutherland,  J.  The 
place  where  liquor  is  illegally  kept  is 
sufficiently  defined  by  alleging  that  it 
is  ‘‘at  or  in  the  City  of  Hamilton,” 
or  as  the  case  may  be. 
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Indians  Are  Included  Under  Prohi- 
bition Clauses. 

Rex  vs.  Martin  12  O.W.N.  396; 

13  O.W.N.  187* 

FACTS — Defendant  an  Indian  within 
meaning  of  the  Indian  Act,  R.S.C.  1906, 
Ch.  81,  had  intoxicating  liquor  in  his 
possession. 

JUDGMENT— Meredith,  G.  J.  G.P. 
(Dismissing  appeal  to  Appellate 
Court.)  An  Indian  who  commits  an 
offence  against  provincial  law  may  be 
convicted  and  punished  just  as  all 
other  persons  may.  Conviction 
affirmed. 


Proper  Evidence  to  Support  Con- 
viction for  Having. 

Rex  vs.  Melvin  11  O.W.N.  215; 

38  O.L.R.  231. 

FACTS — See  facts  below  set  out. 
Defendant  charged  with  keeping  liquor 
in  a place  other  than  his  private  dwelling 
house.  Evidence  as  to  intoxicated  per- 
sons seen  coming  out  of  premises  on  pre- 
vious occasions  was  admitted  but  ob- 
jected to. 

JUDGMENT  — Clute,  J.  “It  is 
argued  on  the  part  of  the  Crown  that 
the  evidence  (as  to  the  intoxicated 
persons)  was  properly  admissible 
as  tending  to  shew  the  character  of 
the  place  and  raising  a probability 
that  liquor  was  kept  upon  the  pre- 
mises for  use.  Each  case  ought  to 
stand  on  its  own  merits,  and  should 
be  decided  on  the  evidence  given 
with  relation  to  that  paticular  charge 
It  may  have  been  perfectly  true 
that  they  (the  intoxicated  persons 
above  referred  to)  were  intoxicated 
on  several  occasions,  but  it  did  not 
follow  that  they  became  intoxicated 
from  liquor  drunk  on  the  premises, 
and  if  it  did,  it  was  no  evidence  that 
liquor  was  found  upon  the  premises 
on  the  day  in  question.  If  that 
evidence  had  any  effect  upon  the 
mind  of  the  magistrate  in  reaching  a 
conclusion,  the  defendant  was  pre- 
judiced in  his  trial.”  The  Judge  goes 
on  to  quote  from  the  judgment  of 
Channel,  J.,  in  Rex  vs.  Fisher  (1910), 
1 K.B.  149  at  p.  152; 


“The  principle  is  that  the  prosecu- 
tion is  not  allowed  to  prove  that  a 
prisoner  has  committed  the  offence 
with  which  he  is  charged  by  giving 
evidence  that  he  is  a person  of  bad 
character  and  one  who  is  in  the  habit 
of  committing  crimes,  for  that  is 
equivalent  to  asking  the  jury  to  say 
that  because  the  prisoner  has  com- 
mitted other  offences  he  must  there- 
fore be  guilty  of  the  particular  offence 
for  which  he  is  being  tried.”  Con- 
viction quashed. 

NOTE. — In  the  case  of  Rex  vs.  Lake,  11 
O.W.N.  254,  the  charge  was  keeping  liquor 
for  sale  contrary  to  Section  40.  The  evidence 
that  Anderson  was  seen  leaving  the  house 
with  a bottle  of  liquor  half  an  hour  before  the 
search  was  made  had  a direct  bearing  on  the 
charge  which  was  broad  enough  to  refer  to 
liquor  disposed  of  before  the  search.  In  this 
case,  Rex  vs.  Melvin,  the  charge  was 
having  liquor  contrary  to  Section  41 , cind  the 
evidence  only  proved  possession  of  the  small 
quantity  with  the  cherries  in  the  cupboard. 

Possession  of  any  liquor  on  a preious 
date  when  the  persons  were  seen  to  leave 
the  premises  under  intoxicated  conditions 
was  not  charged. 


What  Is  “Keeping  Liquor”? 

Rex  vs.  Riddell  11  O.W.N.  207; 

38  O.L.R.  222. 

FACTS — Defendant,  a hotel  keeper, 
owned  liquor  which  he  stored  in  fruit 
store  kept  by  Smith.  Defendant  was 
charged  with  keeping  for  sale. 

JUDGMENT  — Middleton,  J.  It 
is  said  the  liquor  was  “kept”  by 
Smith  and  not  by  the  accused.  I 
do  not  agree  with  this.  The  liquor 
was  kept  by  the  accused,  even  though 
he  kept  it  upon  the  premises  of  an- 
other. Conviction  quashed  on  other 
grounds.  (See  Section  67). 


“Have”  or  “Keep”  Discarded  Bottle 
with  Some  Liquor  in  it. 

Rex.  vs.  Melvin  11  O.W  N.  215; 

38  O.L.R.  231. 

FACTS  — Defendant  a barber  was 
charged  with  having  liquor  in  a place 
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other  than  his  private  dwelling  house. 
He  admitted  there  was  a bottle  con- 
taining cherries  with  some  liquor  upon 
them  in  a place  in  his  barber  shop  where 
he  threw  “discarded  things,”  that  he 
put  it  there  himself  about  two  years 
ago;  that  it  was  two  years  since  he  had 
used  it;  that  he  had  discarded  the  bottle 
and  forgotten  it  entirely;  if  he  had  known 
it  was  there  he  would  have  thrown  it 
out ; that  there  was  no  intent  on  his 
part  to  break  the  law  and  that  he  had 
not  knowingly  kept  any  spirits  on  his 
premises. 

JUDGMENT— Clute,  J.  If  the 
magistrate  had  been  satisfied  that 
the  defendant  had  discarded  this 
bottle  and  its  remaining  contents 
two  years  before,  there  should  have 
been  no  conviction,  for  he  did  not 
have  it  in  the  sense  implied  by  the 
statute  or  did  not  knowingly  have  it 
at  all.  Conviction  quashed. 


SECTION  42 

Distribution  of  Price  Lists  and  Blank 
Order  Forms  is  “Canvassing 
and  Soliciting.” 

Rex  vs.  Lynch-Staunton  13  O.W.N.  282"*'. 

FACTS  — Defendant,  who  operates 
a messenger  service  in  Hamilton,  em- 
ployed his  servant  to  distribute  envelopes, 
price  lists  and  blank  order  forms  from 
door  to  door  on  behalf  of  a Buffalo  liquor 
dealer.  The  defendant  did  not,  nor 
did  his  principal,  receive  any  orders  in 
consequence  of  delivery  of  circulars. 

JUDGMENT  — Clute,  J.  What 
was  done  amounts  to  “Canvassing 
and  soliciting,”  under  section  42. 
Conviction  affirmed. 


Receiving  Orders  in  Shop. 

Rex  vs.  McEvoy,  11  O.W.N.  188; 

38  O.L.R.  202. 

FACTS — One,  Convey,  kept  blank 
forms  in  his  shop  for  purchase  of  liquor 


from  Distillers  Distributing  Co.,  Mont- 
real. Defendant  in  charge — filled  in 
blank  form  signed  by  informant.  In- 
formant paid  defendant,  at  the  time. 
Liquor  subsequentl3/-  delivered  by  express 
to  informant, 

JUDGMENT  — Mulock,  G.  J.  Ex. 
Defendant  guilty  of  the  offence  of 
receiving  orders. 

Conviction  affirmed. 


Receiving  Orders  by  “Purchaser’s 
Agent”  for  Vendor  Abroad. 

Rex  vs.  Toyne  11  O.W.N.  210; 

38  O.L.R.  224.  ’ 

FACTS — Defendant  formerly  ran  li- 
quor store;  latterly  acted  as  “pur- 
chaser’s agent”  for  dealers  out  of  pro- 
vince. Money  accepted  “in  trust  for  the 
purchaser.”  Goods  shipped  direct  to 
purchaser’s  address. 

JUDGMENT  — Middleton,  J.  The 
printed  memorandum  signed  by  the 
purchaser  is  merely  a device  cloaking 
a transaction  in  its  essence  unlawful. 
Whether  the  transaction  was  a real 
one  or  a mere  sham  was  a question 
for  the  magistrate.  Conviction  af- 
firmed. 


Receiving  Order — By  Friend — Not 
Business  Transaction. 

Rex  vs.  Thompson,  12  O.W.N.  25; 

39  O.L.R.  108. 

FACTS — One  Talki  requested  defend- 
ant to  get  some  liquor  for  him  at  the 
same  time  he  was  getting  some  for  him- 
self. The  order  for  the  liquor  was 
written  by  the  defendant,  and  the  liquor 
was  delivered  to  the  defendant. 

JUDGMENT  — Masten,  J.  Sec- 
tion 42  does  not  apply  to  fortuitous, 
friendly,  or  non- commercial  transac- 
tions. The  findings  of  fact  of  the 
magistrate,  however,  are  not  open  in 
any  manner  to  review  by  me.  Con- 
viction affirmed. 


Cases  on  the  Ontario  Temperance  Act. 
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SECTION  43 

Burden  of  Proof  on  Person  Conveying 
Liquor. 

Rex  vs.  Tugman  13  O.W.N.  49*. 
FACTS — See  Section  88. 


SECTION  49 

Delivery  by  Carrier;  No  Questions 
Asked. 

Rex  vs.  McEwen  13  O.W.N.  310*. 

FACTS — McEwen,  a stage  driver  be- 
tween Perth  and  Lanark,  received  an 
8-gaI!on  keg  of  whiskey  addressed  to  Jas. 
Ferguson  at  Perth.  McEwen  also  re- 
ceived through  the  mail  a pencil  memo 
“please  give  my  express  to  bearer  and 
x)blige,  Jas.  Ferguson.”  On  the  road 
at  night,  McEwen  met  an  unknown  man 
and  delivered  the  keg  to  him  without 
asking  any  questions. 

JUDGMENT  — Middleton,  J.  Sec- 
tion 49  applies  to  carriers.  Sub-sec- 
tion 1 creates  an  offence  quite  apart 
from  the  knowledge  of  the  unlawful 
purpose.  Sub-section  2 casts  the 
burden  of  proof  on  the  accused  and 
provides  that  he  shall  not  be  con- 
victed if  he  satisfies  the  magistrate 
that  he  had  reason  to  believe  and  did 
believe  that  the  person  to  whom  the 
liquor  was  sold  or  delivered  did  not 
sell  liquor  unlawfully  or  did  not  buy 
to  resell.  There  was  no  direct  evi- 
dence that  the  person  to  whom  the 
liquor  in  question  was  delivered  was 
one  who  sells  such  liquor  or  buys  for 
the  purpose  of  reselling;  but  it  was 
open  to  the  magistrate  to  draw  an 
inference  from  the  facts  proved — the 
clandestine  nature  of  the  transac- 
tion, the  quantity  delivered  and  the 
use  of  a false  name  in  shipping. 
Conviction  affirmed. 


SECTION  51 

Evidence  of  Violation  — Number  of 
Prescriptions. 

Rex  vs  MacLaren,  12  O.W  N.  156; 

39  O.L.R.  416. 

FACTS  — Defendant,  a physician, 
between  16th  February,  1917,  and  17th 
March,  1917,  gave  261  prescriptions  for 
liquor.  No  evidence  of  persons  receiving 
prescriptions  improperly  was  given.  The 
defendant  swore  on  his  own  behalf  that 
all  the  prescriptions  were  given  in  good 
faith. 

JUDGMENT  — Clute,  J.  In  this 
case  there  is  not  a tittle  of  evidence 
that  the  prescription  was  given  in 
any  case  in  evasion  or  violation  of 
the  Act.  The  number  given  might 
raise  a suspicion  in  one’s  mind,  but 
is  no  evidence  whatever  in  proof  of 
the  fact.  Conviction  quashed. 


SECTION  55  (3) 

Public  Place  — A Place  Where  Public 
Go. 

Rex  vs.  Leitch  31  D.L.R.  93; 

36  O.L.R  1;  9 O.W.N.  471. 

FACTS  — Defendant  seen  drunk  in 
village  blacksmith’s  shop  in  Local  Option 
municipality.  Compare  Section  14i  Liquor 
License  Act  with  Section  55  {3). 

JUDGMENT  — Boyd,  C.  One  may 
take  judicial  notice  that  in  the  or- 
dinary country  village  the  forge  of 
the  village  blacksmith  is  a place  of 
popular  resort  when  work  is  going  on. 
Quoting  Grove,  J.:  in  Regina  v.  Wel- 
land (1884)  14  Q.B.D.  63:  “A  public 
place  is  one  where  the  public  go,  no 
matter  whether  they  have  a right  to 
go  or  not.”  Conviction  affirmed. 

NOTE. — Public  Place  in  C.T.A.  terri- 
tory is  included  by  this  section.  See  Sec.  I40. 
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SECTION  58 

Hard  Labour  May  be  Imposed. 

Rex  vs.  Martin  12  O.W.N.  396. 

JUDGMENT  — Sutherland,  J. 
here  is  no  provision  in  the  Ontario 
emperance  Act  for  the  imposition 
of  hard  labour,  but  by  Section  25 
of  the  Interpretation  Act.  R.S.O. 
1914,  Ch.  1:  “Where  power  to  impose 
imprisonment  is  conferred  by  any 
Act  it  shall  authorize  the  imposing  of 
imprisonment  with  hard  labour.” 


SECTION  61  (2) 

Justice  of  the  Peace — Mayor’s  and 
Alderman’s  Right  to  Act. 

Rex  vs.  Lake  11  O.W.N.  254:  38  O.L.R. 
262. 

FACTS — The  Mayor  and  an  Aider- 
man  of  the  city  of  London  who  were,  by 
virtue  of  section  350  of  Municipal  Act, 
ex.  officio.  Justices  of  the  Peace,  heard 
this  case  for  breach  of  the  Ontario 
Temperance  Act. 

JUDGMENT  — Sutherland,  J.  Once 
the  Mayor  and  Alderman  made  their 
declarations  of  office  they  became  ex- 
officio  J.P.’s  for  all  purposes  inci- 
dental to  the  office.  Conviction 
affirmed. 

NOTE. — Section  350  of  the  Municipal 
Act,  R.SO.  1914  192,  is  as  follows  : 

“The  head  of  every  council,  the  reeve 
of  every  town,  and  every  deputy  reeve, 
after  he  has  made  the  declarations  of 
office  and  qualification,  shall,  ex-officio, 
he  a Justice  of  the  Peace  for  the  whole 
county,  and  every  controller  and  aider- 
man  in  a city,  after  he  has  made  such 
declarations  shall  he,  ex-officio,  a Justice 
of  the  Peace  for  the  city." 


Magistrate  May  Issue  Summons  or 
Warrant  as  Facts  Justify. 

Section  72  of  this  Act  provides  that  the 
Ontario  Summary  Convictions  Act  shall 
apply  to  every  prosecution  under  this 


Act.  Section  4 of  the  Summary  Convic- 
tions Act  that  part  15  of  the  Criminal 
Code  shall  apply,  Part  15  of  the  Criminal 
Code,  section  711,  provides  for  compell- 
ing the  appearance  of  the  accused  and 
says  that  parts  13  and  14  of  the  Code 
shall  apply.  This  brings  into  operation 
section  653  of  the  Code. 

The  magistrate  may,  in  his  discretion, 
issue  a summons  or  a warrant.  Where 
a warrant  is  issued  a copy  of  the  warrant 
must  be  served  on  the  person  at  the  time 
of  such  arrest.  (Section  711  Criminal 
Code). 

NOTE. — This  right  to  issue  a warrant 
was  questioned  in  Rex  vs.  McCormick  {not 
reported),  tried  before  Latchford,  J.,  on 
January  18th,  1918,  and  sustained. 


SECTION  61  (3) 

One  Justice  of  the  Peace  Cannot  Try 
A Standard  Hotel  Keeper. 

Rex  vs.  Boileau  11  O.W.N.  416; 
38  O.L.R.  1607. 


Arrest  Without  Warrant  — Does 

Not  Invalidate  Subsequent  Pro- 
ceedings. 

Rex  vs.  Hanley  13  O.W.N.  220L 

FACTS  — Defendant  arrested  with- 
out warrant  for  having  intoxicating  liquor 
in  his  possession  contrary  to  section  41, 
and  convicted — second  offence. 

JUDGMENT  — Middleton,  J.  The 
subsequent  proceedings  were  not  in- 
validated if  there  was  no  right  to 
arrest  without  a warrant;  and,  it 
seems,  there  was  no  such  right.  Con- 
viction affirmed. 


SECTION  67 

Detailed  Information  to  Obtain 
Search  Warrant. 

Rex  vs.  Lake  11  O.W.N.  254;  38  O.L.R. 
262. 

FACTS  — The  information  did  not 
disclose  facts  and  circumstances  showing 
cause  of  suspicion  that  violation  of  Act 
had  occurred. 


Cases  on  the  Ontario  Temperance  Act. 
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JUDGMENT— Sutherland,  J.  Even 
if  the  facts  were  not  disclosed  the 
conviction  has  been  made  and  its 
validity  would  not  be  affected  by  the 
improper  issue  of  the  search  warrant. 
Rex  vs.  Swarts  (1916)  37  O.L.R.  103, 
108,  see  also  Rex  vs.  Bender  (1916) 
36  O.L.R.  378  (G.T.A.) 

NOTE. — The  decisions  do  not  definitely 
state  that  detailed  information  is  not  neces- 
sary. Information  need  not  he  on  oath,  61 
{2)  hut  must  he  in  writing  {See  form  F). 
The  form  does  not  appear  to  require  details. 
As  the  law  now  stands  it  is  better  to  err  on 
the  safe  side  hy  giving  details  where  possible. 


Lack  of  Search  Warrant. 

Rex  vs.  Grassi  13  O.W.N.  53*. 

Judgment  — Rose,  J.  The  lack  of 
the  search  warrant  required  by  this 
section  (67)  does  not  take  away  the 
burden  of  proof  from  the  defendant 
if  liquor  is  found  on  the  premises. 


Presumption  Under  This  Section  Is 
Against  Occupant  of  Premises,  not 
Against  Owner  of  Liquor. 

Rex  vs.  Riddell  11  O.W.N.  207; 

38  O.L.R.  222. 

FACTS— (See  Sec.  41.) 

JUDGMENT  — Middleton,  J.  The 
liquor  being  found  under  a search 
warrant,  it  is  said  that  there  is  a 
statutory  presumption  that  it  was 
kept  for  sale.  The  presumption 
under  the  section  is  not  against  the 
owner  of  the  liquor  but  against  the 
occupant  of  the  premises.  Convic- 
tion quashed. 


SECTION  70  (9) 

Fictitious  Name,  What  Is — Seizure 
in  Transit. 

Rex  vs.  LeClair  12  O.W.N.  163;  39 
O.L.R.  436. 

FACTS — (See  Section  88). 


JUDGMENT— Middleton,  J.  Brail- 
lard  (the  name  used  in  shipping)  was 
a real  person,  but  when  the  name  of 
a real  person  is  used  for  the  purpose 
of  deception,  he  may  be,  so  far  as 
that  transaction  is  concerned  a “fic- 
titious person.” 

Section  70  (9)  must  be  confined  to 
the  seizure  of  liquor  in  transit.  The 
presumption  raised  by  this  sub-sec- 
tion has  no  application  to  prosecu- 
tions under  section  40  (or  41).  Con- 
viction affirmed  on  other  grounds. 


SECTION  74 

Failure  to  Read  Over  Depositions. 

Failure  to  read  over  depositions  or 
to  have  been  signed  by  witnesses  does  not 
invalidate  conviction  unless  defendant 
was  in  some  way  prejudiced.  Rex  vs. 
Tugman  13  O.W.N.  409  at  p.  50;  Rex  vs. 
McDevitt  12  O.W.N.  71;  39  O.L.R.  138. 


SECTION  88 

Burden  of  Proof  Where  Carrying 

Liquor  from  One  Lawful  Place  in 
Ontario  to  Another. 

Rex  vs.  Tugman  13  O.W.N.  4T*. 

FACTS  — Defendant  had  bottle  of 
gin  in  motor  car.  Evidence  that  phy- 
sician had  advised  her  to  have  alcoholic 
stimulant  on  hand.  No  evidence  of 
written  prescription  or  that  gin  seized 
supplied  by  a druggist  under  section  51. 

JUDGMENT  — Rose,  J.  The 
burden  of  proof  was  on  defendant. 
There  was  nothing  to  show  whether 
the  magistrate  refused  to  credit  the 
defendant’s  explanation,  or,  giving 
credit  to  it,  was  of  the  opinion  that 
she  . had  not  brought  herself  within 
section  43.  If  the  magistrate  did 
not  believe  the  defendant’s  state- 
ment, that  was  an  end  of  the  case. 
Conviction  affirmed. 
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Place  and  Time  Where  Liquor  Illeg- 
ally Kept ; How  Sufficiently  Defined 
in  Summons  or  Conviction. 

Rex  vs.  Moore  13  O.W.N.  315*. 

See  Section  41. 


Possession  of  Intoxicating  Liquor 

Within  Ontario  is  Prima  Facie 
Unlawful. 

Rex  vs,  LeCIair  12  O.W.N.  163; 

39  O.L.R.  436. 

FACTS  — Defendant  purchased  quan- 
tity of  liquor  in  Montreal.  On  Decem- 
ber 20th  he  had  it  shipped  to  him  at 
Moose  Creek,  Ontario,  in  the  name  of  a 
friend  living  in  Montreal.  On  January 
8th,  Inspector  searched  and  found  only 
two  bottles  left.  He  chaiged  defendant 
with  keeping  liquor  for  sale  contrary  to 
Section  40. 

JUDGMENT— Middleton,  J.  “The 
accused  has  sworn  that  he  did  not 

commit  the  offence  charged If 

the  magistrate  did  not  believe  him, 
he  has  not  proved  his  innocence. 
The  section  means  that  possession  of 
liquor  in  Ontario  is  prima  facie  un- 
lawful. Once  possession  is  proved,  a 
conviction  may  follow  if  the  accused 
is  unable  to  satisfy  the  magistrate 
that  he  is  not  guilty.  This  is  a ques- 
tiion  for  the  magistrate;  and  his 
decision  cannot  be  reviewed  upon  a 
motion  to  quash.’’  Conviction  af- 
firmed. 


SECTION  92  (1) 

General  Right  to  Certiorari  is  not 
Taken  Aw  ay  by  the  Ontario  Temp- 
ance  Act. 

Rex  vs,  Thompson,  12  O.W.N.  25; 

39  O.L.R.  113. 


SECTION  92  (2) 

Appeal  by  Druggists, 

Right  of  appeal  given  by  sub-section 
2 to  druggists  takes  away  their  right  to 
certiorari.  Rex  vs.  Breen  13  O.W.N. 
100. 


SECTION  95  (1) 

Consent  of  Attorney  General  not 

Necessary  Where  Jurisdiction  in 
Question. 

Rex  vs.  Martin  13  O.W.N.  187*. 

FACTS  — Defendant  an  Indian.  It 
was  argued  that  the  Ontario  Temperance 
Act  did  not  apply  to  Indians,  and  there- 
fore that  the  magistrate  trying  the  case 
had  no  jurisdiction.  (See  Section  41). 

JUDGMENT  — Meredith,  G.J.C.P. 

An  act  done  without  jurisdiction 

cannot  be  a conviction  under  the 
Act;  the  absence  of  the  Attorney 
General’s  consent  in  such  a case 
cannot  prevent  this  court  from  rul- 
ing. The  court  had  a right  to  hear 
motion.  Conviction  affirmed. 


SECTION  96  (a) 

Second  Offence,  Evidence  on. 

Procedure  as  to  receiving  evidence  of 
earlier  conviction  before  determining  the 
guilt  of  the  accused  on  the  second  offence 
is  directory  only.  If  the  magistrate  fails 
to  do  as  this  section  directs  the  question 
is  whether  the  accused  was  prejudiced 
or  not.  If  he  was  not  prejudiced,  the 
conviction  is  not  affected. 

Rex  vs.  Hanley  13  O.W.N.  220  at  p. 
221*. 

Rex  vs.  McDevitt  12  O.W.N.  71;  39 
O.L.R.  138. 


Cases  on  the  Ontario  Temperance  Act. 
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SECTION  125 

Medicated  Wine,  Proprietary  Regis- 
tration Does  not  Protect  Sale  of 

Rex  vs.  Warne  Drug  Co.  Ltd.  1.3  O.W.N. 

97*. 

F ACTS — Defendants,  Druggists — kept 
for  sale  Wilson’s  Invalid  Port  Wine 
containing  35.22%  proof  spirits.  There 
was  some  evidence  of  the  use  of  the  wine 
as  a beverage  and  of  resulting  intoxication. 
The  wine  was  a proprietary  patent  medi- 
cine registered  as  such,  and  sold  by 
defendant  Company,  as  a tonic,  for  15 
years. 

JUDGMENT  — Masten,  J.  The 
Dominion  Patent  Medicine  Act  pre- 
scribes certain  conditions  and  limi- 
tations with  respect  to  the  sale  of 
patent  medicines;  it  does  not  confer 
upon  the  licensee  any  special  au- 
thority to  carry  on  trade  throughout 
Canada,  nor  does  it  conflict  in  any 
way  with  the  O.  T.  A.  Conviction 
affirmed. 


Port  Wine,  Sale  of  by  Grocers  not 
Permitted. 

Rex  vs.  Axler  13  O.W.N.  40*. 

FACTS — Hall’s  Wine  sold  by  defend- 
ant— wholesale  grocer  and  jobber;  analy- 
sis showed  31.33%  proof  spirits  and  no 
trace  of  medication.  Evidence  given 
that  used  as  common  beverage  and 
intoxication  followed. 

JUDGMENT  — Middleton,  J.  care- 
fully explains  sections  124  and  125. 
Clause  (1)  is  not  applicable  to  patent 
medicine  as  these  are  not  prepared 
according  to  formula  of  British  or 
other  pharmacopoeia.  “Much  less 
can  it  be  invoked  for  the  protection 
of  any  alcoholic  beverage  which  mas- 
querades as  a patent  medicine.’’ 
Conviction  affirmed. 


SECTION  129 

Test  of  Medication. 

Rex  vs.  Warne  Drug  Co.  Ltd.  13  O.W.N. 

97*. 

FACTS(See  section  125). 

JUDGMENT  — Masten,  J.  It  was 
argued  by  the  defence  that  because 
some  persons  with  perverted  tastes 
choose  to  drink  this  wine,  this  does 
not  prove  lack  of  sufficient  medica- 
tion to  prevent  its  use  as  an  alcoholic 
beverage.  The  judge  said  that  he 
was  satisfied  upon  the  evidence 
adduced  that  the  compound  was  cap- 
able of  being  used  as  a beverage  and 
had  actually  been  used  as  such.  The 
magistrate  might  draw  the  inference 
that  it  was  not  sufficiently  medicated 
to  prevent  its  use  as  a beverage  and 
upon  that  question  of  fact  his  judg- 
ment could  not  be  reviewed.  Con- 
viction affirmed. 


SECTION  131 

Reasonable  Diligence  to  Obtain 
Knowledge  of  Medication. 

Rex  vs.  Warne  Drug  Co.  Ltd.  13  O.W.N. 
97L 

FACTS— (See  section  125).  The  prin- 
cipal officer  of  the  defendant  Company 
swore  that  he  was  not  aware  that  the 
wine  in  question  was  not  sufficiently 
medicated,  that  he  still  believed  it  to 
be  sufficiently  medicated,  and  that  the 
compound  was  sold  in  the  same  state  as 
it  was  bought. 

JUDGMENT — Masten,  J.  Having 
regard  to  sections  85  and  88,  the 
magistrate  was  free  to  find  that  the 
defendant  Company  had  not  satisfied 
him,  that  it  could  with  reasonable 
diligence  have  obtained  knowledge  of 
the  fact  that  there  was  not  sufficient 
medication.  This  finding  could  not 
be  interferred  with  on  a motion  to 
quash.  Conviction  affirmed. 
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SECTION  140 

Section  41  O.T.A.  is  not  in  Force  in 
C.T.A.  Territory. 

Rex  vs.  Thorburn  13  O.W.N.  173'^. 

FACTS  — Defendant  had  liquor  in  a 
room  in  hotel  on  Manitoulin  Island  (C. 
T.  A.  territory.)  He  was  charged  with 
having  liquor  in  a place  other  than  the 
private  dwelling  house  in  which  he  resided 
contrary  to  section  41  of  the  O.T.A. 

JUDGMENT  — Masten,  J.  The 
two  Acts  cover  the  same  field.  The 
Ontario  Temperance  Act  must  be  in 
force  as  a whole  or  not  at  all.  It  is 
not  conceivable  that  the  provisions 
of  that  Act  prohibiting  the  traffic  in 
intoxicating  liquors  are  ineffective 
where  the  C.T.A.  is  in  force  and  that 
the  provisions  respecting  “having  and 
giving’’  are  in  force.  Conviction 
quashed. 


Section  55(3)  O.T.A.  is  in  Force  in 
C.T.A.  Territory. 

Re  Rex  vs.  Scott  10  O.W.N.  366; 

37  O.L.R.  453. 

FACTS— Defendant  charged  with  being 
drunk  in  a public  place  in  Seaforth  (C.T. 
A.  territory). 

JUDGMENT— Sutherland,  J.  Sec- 
tion 141  of  the  Liquor  License  Act 
(compare  Section  55(3)  O.T.A.)  is 
intra  vires  the  Ontario  Legislature, 
and  has  not  been  superseded  by  the 
C.T.A.  It  is  in  force  in  C.  T.  A. 
territory.  Magistrate’s  jurisdiction 
affirmed. 

NOTE. — Compare  Rex  vs.  Axler  13  0. 
W.N.  97  as  to  conflict  between  O.T.A.  and 
Dominion  Legislation. 


Ontario  License  Inspectors 


License  District 

Inspector 

P.O.  Address 

Algoma 

. Jas.  Grigg 

. . . . Bruce  Mines. 

Brant 

. R.  J.  Eacrett . 

. . . . Brantford. 

Bruce 

.J.  M.  White 

. . . .Walkerton. 

Carleton,  pt 

. Howard  Graham 

....  Carp. 

Chatham  and  pt.  Kent.  . 

.T.  M.  French 

. . . .Chatham. 

Dufferin  and  pt.  Simcoe . 

.T.  J.  Robinson 

. . . . Orangeville. 

Dundas 

. E.  P.  Foster 

. . . . Morrisburg. 

Elgin,  inch  St.  Thomas.  . 

.Walter  Ross 

. . . .St.  Thomas. 

Essex,  pt 

.J.  E.  Stone 

. . . . Essex. 

Frontenac,  inc.  Kingston . 

. Wm.  McCammon.  . . . 

. . . . Kingston. 

Grenville 

.A.  Carson 

. . . . Box  213,  Prescott. 

Grey 

. M.  C.  Beckett 

. . . .Owen  Sound. 

Guelph  & pt.  Wellington. 

. Jas.  O’Brien 

. . . . Guelph. 

Halton 

. Jno.  Harvey 

. . . .x\cton. 

Hamilton  & pt.Wentw’th.  Jas.  Sturdy 

. . . . Hamilton. 

Hastings,  pt 

.Jno.  Stokes 

. . . .Tweed. 

Huron  North  (C.T.A.) . . 

J.  J.  Mitchell 

. . . .Wingham. 

Huron,  South  (C.T.A.) . . 

.Jno.  Torrance 

. . . .Clinton. 

Kent,  pt 

B.  W.  Wilson 

. . . . Ridge  town. 

Kenora 

, T.  Dougherty 

. . . . Kenora. 

Lambton,  East 

. Wm.  Culvert 

. . . .Wyoming. 

Lambton,West,incl.Sarnia  Geo.  Lucas 

. . . .Sarnia. 

Cases  on  the  Ontario  Temperance  Act. 

Ontario  License  Inspectors— 
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License  District 


Inspector 


P.O.  Address 


Lanark J.  J.  McGregor Carleton  Place. 

Leeds,  inch  Brockville. . . .F.  B.  Taber Brockville. 

A. G. Sykes, Prov. Officer  . . .Brockville. 

Lennox  and  Addington...  .W.  S.  Exley Napanee. 

J.McL. Wheeler, Prov. Offi’r.Tamworth. 

Lincoln, incl.St. Catharines. J.  W.  King St.  Catharines. 

Manitoulin  (C.T.A.) Wm.  Vincer Mindemoya. 

Middlesex,  inch  London.  .J.  E.  Keenleyside London. 

Thos.Magladery,Prov.Offi’r.Parkhill. 

Nipissing L.  P.  Didier North  Bay. 

Niag'ra  F’ls  & pt.  Welland.Thos.  G.  Ferris Niagara  Falls. 

Norfolk  and  Haldimand . .R.  Edmonds. Simcoe. 

Northumb’land  & Durh’mG.  Gooderich Cobourg. 

Ontario L.  R.  Luke Oshawa. 

Ottawa,  inch  Eastview.  . .J.  C.  Enright .Ottawa. 

Oxford,  inch  Woodstock.  .W.  Shaver Woodstock. 

Parry  Sound W.  J.  White Novar. 

Peel  (C.T.A.) J-  D.  Orr Meadowvale. 

Perth  (C.T.A.)  inch  Strat- 
ford  F.  E.  Elliott Stratford. 

Peterboro Jos.  Stewart Peterboro. 

Pt.Arthur  & Ft.  William.. A.  R.  Elliott Port  Arthur. 

Prescott Jos.  Lemieux L’Orignah 

Prince  Edward  and  Hast- 
ings inch  Belleville.  . .R.  C.  Arnott Belleville. 

Rainy  River Geo.  Campbell Ft.  Frances. 

Renfrew Jno.  Connolly Renfrew. 

Russell  & pt.  Carleton..  . .Wm.  Russell Cumberland. 

Sault  Ste.  Marie W.  R.  Cunningham Sault  Ste.  Marie. 

Pt.  Simcoe  & Muskoka.  . W.  Fisher Orillia. 

Stormont  & Glengarry.  . A.  McDonald^ Alexandria. 

Sudbury,  pt T.  N.  Kilpatrick Sudbury. 

Temiskaming  & pt.Sudb’y-W.  S.  Blackwall Haileybury. 


Toronto 


R.S. Burrows,  Rich’d  Greer 

and  E.  H.  Lewis Toronto. 

Wm.  Thornbury Lindsay. 


Victoria  & Haliburton.  . . 

Waterloo,  inch  Kitchener 

and  Galt J.  Winterhalt.  Kitchener. 

Welland Geo.  Ekins Welland. 

Wellington,  pt Jno.  Gordon Drayton. 

Wentworth,  pt R.  T.  Gould Bartonville. 

Windsor M.  N.  Mousseau Windsor. 

York D.  McKenzie Woodbridge. 
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